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.- 
Application Of Kcntucky Utilities Company tior 
an Arnondcd Eiisiroi~nic11tn1 Compliance P~JII ,  n 
Itcviscd Surdlargo tu Rccovcr Costs. and 1Ze : 
Coriilicaius of I'ublic Convenicncc and Ncccssity 
fix the Construction OB Ncucssary Eiivirwiiiciikil 
kquipincii t 

Application Of Louisvillc GRS And Electric 
Company for :in Aincriclcd Enviroliinciital 
Compliunce Plan. a Rovised Stirchargo ro 
Recover  cos^, and Cctti/icutcs of Public 
Coiivcriicncc nnd Ncccssily for die Construction 
ol'Ncccssary I;,nuimniricn\ul Equipment 

Attached please find KENTUCKY lNDUSTRTAL UTILITY CUSTOMERS, NC 'S  REPLY TO JOLNT 
RESPONSE OF KENTUCKY UTILITIES COMPANY AND LOUISVlLEE GAS AND ELECTRIC 
COMPANY TO MOTION TO COMPEL deemed Llcd loday in lhc above-referenced matter. The original aiid 
10 copies will follow via overnight niail. 

PRIVATE ANI3 CONFIDENTIAL: Thc sender intends to communicate the conlcnls of this transmission only to 
the person to whom it is addrcsscci. This transmission may contain iilFornialion Ilia1 i s  privileged, confidential or 
otherwise exempt for disclosure uiidcr applicable law. If the recipient of this transnlission i s  not the designated 
recipient or the employee or a w l  rcsponsiblc of delivering th is  tnnsinission to lhc dcsignaied recipient, you are 
Iicrcby notified that any dissemination, distribution or copying 0 T this communication is strictly prohibited. l[r you 
have received this lransmission in  error, please iiotify us immediately by telephone Er5133) 421-2255, collcct] and 
promptly return the origiiial transmission to us at the above address by mail. Wc will reimbuese you for any costs 
you may incur. 
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BOEHM, KURTZ & LOWRY 
ATTORNEYS AT LAW 

36 EAST SEVENTH STREET 
SUITE 1510 

CINCINNA11. 01-110 45202 
TELEPHONE (513) 421-2255 

TELECOPIER 1513) 421-2764 

Vis Overnifihl Mail 

Mr. JcFf Derouen, Exccutive Director 
Kenlucky Public Service Commissioii 
21 1 Sowcr Boulevard 
Frankfosl, Kcntucky 40002 

We: Case No. 201 I-OO161 & 201 1-00162 

Dear Mr. Dcrouen: 

Plcase find cncloscd the original and twelve (10) copies of thc REPLY '10 JOINT RESPONSE OF 
KENTUCKY UTILITIES COMPANY AND LOUISVJLLLE GAS AND ELECTRIC COMPANY TO MOTTON 
TO COMPEL BY KENTUCKY I?JDUSTRXAL U'tILlTY CUSTOMERS, 6wC filed in khc above-re fercnccd 
matter. By copy oftlds letter, all parties listed on the Certificate ol'Service h a w  been S Q I - V ~ .  

Please place this document of file. 
Vcry Truly * Yours, 

fw- 
Michael L. Kurtz, Esq. 
I<~u-t J.  floehrn, Esq. 
DOEF?M, XaJRTZ & LOWRY 

blLlCltcw 
l\tIIiClllllS~II 

cc: Ccrtificntc or Survicc 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE CBMMHSSBON 

In The Matter Of: 

Application Qf Kentucky Uti l i t ies Company for an 
Amended Environmental Compliance Plan, a Roviscd 
Surcharge to Recover Costs, and Ccnificarcs of Public 
Conveniencc and Ncccssity for the Construction o f  
Necessary Environmental Equipment 

Application OF Louisville Gas And Electric Company for 
an Amended Environmcntal Compliance Plan, a Revised 
Surcharge 10 Rccovcr Costs, and Certificates of  Public 
Conveniencc and Necessity for the Conslruction of 
Nccessary Environmenkil Equipment 

REPLY TO SBP?T RESPONSE 
OF KENTUCKY UTILITIES CQMPAIW AND 

LOUISVILLE GAS AND ELECTRIC COMPANY 
TO MOTION TO COMPEL 

BY KENTUCKY INDUSTRIAL UTILITY CUSTOMERS, BNC. 

Kentucky Industrial Utility Customers, Inc. (I‘XUUC’‘) requested certain idonnation from 

Kenhacky Utilities Company and Louisville Gas & Electric (collectively, the “ C o m p ~ e s ” )  regarding 

vwious financial projections and/or information supporting those projections as wcltl as financing 

information. 

In their Joint Response to W C ’ s  Motion to Compel filed August 4, 2011 B in these proceedings 

(“Joint Response”), the Companies allege that ‘‘K2UC offers no jzlsf@bPe rcoson for requiring the 

‘ KIUC QuosdonNos. 1-6, 1-7, 1-8, 1-1 1 md 1-14 to Kentucky Utilities Co. (“KU”) MdNos. 1-7, 1-8, 1-9, 1-12, and 1-15 to 
Louisvilfc Gas & Electric Co. (“LC&E’). 

1 

E O  ‘d 



I t 2  Cornpunies to disclose . jinancial projections. .. . Thc Companies attempt to impose a bruden of proof 

ugoia KIUC to prove that the information sought is discovaable. But the Commission has held that 

“[w]lhere npariy objects ra [a discovery] requcst, ehe burden is upon the objectingprty to demamtrate 

thar [he request i,r improper.’’3 Accordingly, the Companies, not UUC,  bear the burden of proof to 

demonstrate that MIUC’s discovery requests are improper. In their Joint Response, the Companies did 

not meet that burden o f  proof. 

The precedent that the Companies’ heavily rely upon in their Joint Response is distinguishable 

kom and inapplicable to the present cases. Commission Case No. 90-158 was a traditional rate 

proceeding based upon an historical lest ycar. The nature of these proceedings is different. Although 

the Companies can only recover actual costs in its envkonmentd cost recovery surcharge (“ECR”), the 

costs of the Companies’ proposed 2011 Environmeatal Compliance Plans are based upon rnulti-year 

projccti~ns.~ The Environmental Compliance Plans proposed by the Companies extend though 20 16, 

and discovery through at lcast 2026 is thcrefore appropriate. Those projections assist thc Commission in 

determining whether the proposed Environmental Compliance Plans and rate surcharges are 

“...reca.~onable and cost-eflcctive for compliance with the applicable environmental reqirirements ... ’’ in 

accordanoe with KRS 278. X 83(2)(a). Accordingly, these proceedings are distinguishable from 

traditional rate proceedings based on an historic test year like Case No. 90-158. KIILTC’s wquests for 

’ Joint Response at 1. ’ I n  rhe Matter of the&licurion of ,Kcnfuckv-American Water Co. far u Certificate of Pirhlic Convefiience and Nc.cessi& 
Authorizinp (he Con.i.trucrion of Kpntucky River Station II, A.vociutron Facilitiev und Tran.rmisslon Jfairr, Case No. 2007- 
00134 (Nov, 15,2007) at 5. 
‘ In th8 Matter of on Adjumenr  of Gas and Eleclric Rates of Louisville Gas nnd Electric Co., Case No. 90-158. ’ “The total caplrul cost oJ’rhe urnended and new projects in the 201 I [KU Environmental Compliance] Plara is estirnared to 
be approximofely $1.1 billion.” Direct Testimony of J O ~ I  N. Voyles, Jr,, Cave NO. 201 1-000161 (June 1 ,  201 1) at 3.  “The 
eotal capital cmt of ihe nay  ond udditional pru~ecrs in the 201 I [LG&E Environmental Compliance] P h  is estimated to br 
approximutely $1.4 billion.” Direct Testimony of John N. Voyles, Jr., Case No. 201 1-000 162 (June 1,201 1) ai 3. 
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fiaancial projccfions and supporting inlormation6 are consistent with Ihe  nature of this proceeding and 

are not barred by Commission precedent. 

Contrary to the Companies’ assertions in their Joint Respon~e ,~  the infomation MIUC requested 

i s  relevant to this proceeding and properly discoverable, The Comission has repeatedly stated, in 

accordance Icy. Civil Rule 26.02(.1),* tliat “[tlke scope ofdfxovery in Kentucky is very broad. ’” The 

Comnission has said “[ilf the rcqirested material nppcars rea.ronablv calculated to leead to discoverv of 

admissible evidence, then the reguesr is relevant, ’”’ (Emphasis added). As KnrC argued in its Motion 

to Compel, the information sought by KIUC qualifies as discoverable under this standard. Information 

used to develop financial projections of the Comphies’ regulated rate base povbrtp1. and future capital 

expeiaditures, particularly projections related to the Companies’ capitail expenditures, is relevant 

to the current proceeding because such information is reasonably likely to lead to the discovery of 

admissible evidence regarding tlie Companies’ proposed 201 P Environmental Cornplimoe Plan and its 

costs. Further, given t l ie  magnitude of costs at issue in this case, the Commission should allow parties to 

seek broad discovery. 

Regarding KIUC’s requcsts for infomation related to PPE Corp. ‘financing information,’2 Ky. 

Civil Rule 26.Q2( 1) provides “b]arlies may obtuin discovery regarding any matter, not privileged, 

which is relevant to the suhjecl mutter involved in the pending action, whether it reIntes io the claim or 

KIUC Question Nos. 1-6, 1-7. 1 -a to KU and Nos. 1-7, 1-8, 1-9 to LGLBrE. 
Jotnt Rerponse at 5-7 7 

’ Providing “[plartics m i q  obtain discovery regarding any matrer, viut privileged, which is relevant eo rhe subject mutfer 
involved in the pending action, wliether it relotes fo thc claim or d@emsc ojthe porp seckhg discovery or to the claim or 
defense of any other purty, inclirding the existence, description, nawe, cum+, oondirion and loculion of arly boob, 
docummrs, or other tangible things atid the identify and [ocation ofpcrsom having knowledge ofany discoverablc matter ...” 
‘I DPI Teleconnect. L.L.C. vJkllScuth Telecommunicotions&, Cam No. 2005-00455 (April 7,2009) a1 2; In the Matter 
of the Application of KentucW-American Wator Co. for acenificote of Pub.l,ic Convenience and Nocessiw AuthorjrinP the 
Cpjptruclrion of ICentucky River Statim 71, AsSOChtim Facilities and Triinsmission Main, Cow No. 2007-00 134 (Nov. 15, 
2007) at 5 (“Thiie the Commission’s Rules of Procedure ore generally siienf upun discovL.ry, die Kentucky Civil Rrrles make 
clear Khat scope ofdiscovery is quire broad’). 
Io Id. at 5(Emphasjs adticcl). 
‘ I  KIUC Question No. 1-61c) to KU md No. 1-7(~) to LG&E. 

KWC Question Nos. 1-1 1 and 1-14 and Nos. 1-12, and 1-1-5 lo LG&E. 
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defense o f  the tmrtv seeking discovery or 10 the claim or deknsc of any other par&. . .. ’‘ (Emphasis 

added). The Cornpaiiies are proposing an estimated $2.5 billion in capitall costs though 2016.13 Given 

the magnitude of these estimated costs, KIUC is exploring options to finance thc ECR capital costs in 

these proceedings. The financing occurs on at least three levels: 1) PPL Corp. (“PPL’’); 2) the 

intermediate holding company that owns the Companies (“LICE”); and then 3) the Companies. 

Additionally, PPL Capital Funding, PPL’s aJXliate, may obtain financing available to other subsidiaries. 

The disclosure of the financing information that KWC seeks is necessary to these proceedings because it 

affects the costs that will be incurred by the Companies and recovered through the ECR. Further, KTUC 

seeks to ensure t h t  tlie Companies’ customers will not be subsidizing unregdatcd affiliate companies of 

the Companies. Thus, the financing infomation KIUC seeks is related to a claim or defense o f  WUC jli 

accordance with Ky. Civil Rule 26.02(1) and is properly discoverable. 

In the Joint Response, the Companies’ express concerns regarding the confidentiality of the 

infomiation KlUC  request^.'^ But 807 KAR 5:001, Section 7(5)(a) provides “[nlo parp to nny 

proceeding befure the cornmission shall fail to respond to discoveqv by the commi’ssion or its sraff or any 

other party to the proceeding on grounds of conjdentialiry. IJCuny parry respondiHg to discovery requests 

seeks ro have aportion or 011 of the response held confidential by the co~nmission, it shall jbllow the 

procedures j ’ b ~  petitioning Jbr confldcntiality contained in this ndininistrative regdntion ... . ’ I  

~ ~- 

’’ “The total capital cusi of the amendedmd mwprojectv in the 2011 [KU Environmental Compliance] Plan is cvtimated to 
be crpproxintmdy$I. I billion.” Direct Testimony ofJoluiN. Voylcs, Jr., CaseNo. 2011-000161 (lune 1,2011) at 3.  “The 
total capitd cost of the new and addifionol proJecls in the ,701 I [LG&C Environmcntol Compliance] Plan is estimated to be 
a proximutely %I.# billion.” Direct Testimony of John N. Voyles, Jr., Case No. 201 1-000162 (June 1,201 1) at 3. 
“Joint Response at 7-8. 
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KIUC reiterates ha t ,  should the Companies have concerns regarding the production of confideiitial or 

sensitive information, the Companies can file a petition for confidential treatment and file the requested 

infomation under seal. 

MEICQEFORE, for the reasons set forth herein, KIUC moves the Commission to grant UUC's 

Motion to Compel. 

Respectfully submitted, 

Michael L, ICurtz, Esq. 
Kurt 9. Boehm, Esq. 
BOEHM, KUIRTZ &i LOWRY 
36 E. Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 

E-Mail: rnkurtz(ii!RK L1 R wfirm. c o ~  
I;boohrn(LBKLlaw firrn.com 

Ph: (513) 421-2255, F~K: (513) 421-2765 

COUNSEL FOR KENTUCKY INDUSTRIAL 
ILl%I[EHTU CUSTOMERS, I N C  

August 8,201 1 
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l hereby certify lhat a copy 01 the foregoing w 
mail (when rtvailable) and by first-class postage prupnid 

Kurt J. Doehm, Esq. 

Lonnie Bcllar 
Vice President, State Reglalion & Ratcs 
Kentucky Utilities Company 
220 W. Main Street 
P. 0. Dox 32010 
Louisville, ICY 40232-20 LO 

Honorable Eeslye M Bowman 
Director of Litigation 
Lexington-Fayette Urban County Government 
Departrncnt Of Caw 
200 East Main Strcef 
Lexington, MY 40507 

David Brown 
Stites h% Harbison, PLLC 
1800 Providian Ccnter 
400 West Markct Stroct 
Louisville, KY 40202 

Robert M Conroy 
Dircctor, Ratcs 
Kcnlucky Utilities Company 
220 W. Main Strcet 
P. 0. Elox 320 10 
Louisville, KY 40202 

Honorable Dcnnis G Froward I1 
Assistant Attorney Gencral 
Office of the Attorney General Utility & Ralc 
1024 Capital Center Drive 
Suitc 200 
Frankfort, ICY 4060 1-8204 
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Honorablc Kenclrick 11 Riggs 
Atlorney at Law 
Stoll Keenon Ogden, PLLC 
2000 PNC Plaza 
500 W Seft'erson Street 
Louisville, KY 40202-2828 

Honorablc Iris G Skidmorc 
415 W. Main Slreet 
Suite 2 
Frankfort, KY 4060 1 

Allyson IC Sturgeon 
Scnior Corporate Attorney 
LG&E and TCU Scrviccs Company 
220 Wcsl Main Strcel 
Louisville, 40202 

Edward George Zuger, 111 
Zugcr Law Office PLLC 
P.O. Box 728 
Corbin, KY 40702 

Tliornas Y FitzGerald 
Counsel Ck Director 
Kentucky Resources Council, Inc. 
Post Office Box 1070 
Frnnkroori, KY 40602 

Robert A Ganton, Esq 
Regulatory Law OFfice - US. Army Lcg 
DO1 North Stuarl Street, Suite 525 
Arlington, V A  22203 

Esq Scott E 1-Tandlcy 
Administrative Caw ]Division - Office 
50 Third Avenue, b o r n  215 
Fort Knox, TCY 401 2 1 


